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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20. New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied.of-Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demande &«sénaltyi‘é, ied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/ “{uhere_thel:drmount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rdpees, in the-form of
erossed bank draft in favour of the Assistant Registrar of the bench of nominated Public S &lor|Bank
of the place where the bench of Tribunal is situated. \B3\ == /27
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OI0) to apply to the Appellate Tribunal.
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2 One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act,1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. MBM Precast India Pvt. Ltd., Survey No. 109/3/1, B/H
Pratham Hyundai Show Room, Sanand-Viramgam Highway, Sanand, -
Ahmedabad (hereinafter referred to as ‘appellant’) have filed the present
appeal against the Order-in-Original number 06/AC/D/BIM/18-19 dated
18.07.‘2018 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, CGST, Div-III, Ahmedabad-North (hereinafter
referred to as ‘adjudicating authority’). Appellant are engaged in
manufacture of prefabricated structural components and hold ST registration
with Service Tax, Mumbai- South Commissionerate for providing the taxable

service.

2, The facts of the case, in brief, are that during the EA-2000 of the
appellant, it was noticed that the appellant were indulging in evasion of
service tax by not paying appropriate service tax on the value of taxable
services rendered by them and without filing ST-3 returns. They had availed
cenvat credit of Rs. 24,582/- twice on an invoice; had not paid service tax
amounting to Rs. 28,83,031/- on providing civil construction services; had
not paid service tax amounting to Rs. 1,76,657/- on GTA services on reverse
charge mechanism and had not paid service tax of Rs. 16,494/- towards
security services. Accordingly, a show cause notice dtd. 20.04.2018 was
issued proposing demand of service tax and adjustment of Rs. 24,582/- paid
by them against the demand; proposed imposition of penalties and recovery

of service tax with interest. The adjudicating authority, vide the impugned

'order, confirmed the demands of service tax of Rs. 24,582/-, Rs.

28,83,031/-, 1,76,657/- and of Rs. 16,494/- respectively; imposed penalties
under various sections of the Finance Act, 1994 (for brevity ‘the Act")and
imposed penalty of Rs. 30,76,182/- under Section 78 of the Act. Adjustment
of Rs. 24,582/- paid by them against the derhand was also ordered.

3. Being aggrieved with the impugned order, the appellant have preferred
this appeal wherein it is contended that-

a) Confirming demand of Rs. 24,582/- is time barred as they had paid
the amount with interest and the show cause notice was issued after
more than one year. They seek support from the case law of Prakash
Construction - 2009 (15) STR-579 (Commr. Appl.);

b) Confirming demands of service ,_tg;%‘;lqﬁ.‘;_\fg{ious amounts for various -

services is not proper as no V.a,[ﬁﬁl ‘O'i"fﬁa"te’?%f tax or nature of service
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c) It is a settled law that service tax cannot be demanded twice on the

same activity and particularly when CBEC vide its Circular No.

58/7/2003-S.T., dtd. 20.05.2003 has categorically clarified that for

wrong accounting code, service tax cannot be demanded again and

they have paid the service tax and filed returns under their Mumbai

office service tax code. They seek support from the case laws of

Chaudhary- Yatra: €o. Pvt. Ltd. vs. CCE = 2013 -(29) STR-240 (Tri.
Mum.), CST vs. Air Charter Services Pvt. Ltd. -2017 (5) GSTL-107 (Tri.
Del.), CCE vs. Veena Industries Ltd. -2013 (30) STR-318 (Tri. Ahd.);

d) the penalties under various Sections of the Act are not tenable in view
of their submissions made as there is no suppression of facts and no
short payment of tax. They rely on the case of Fortune Network Pvt.
Ltd. vs. CCE -2015 (39) STR-689 (Tri. Ahmd.), S-Mac Security
Services:PvE Ltd, Vs, CST -2016 (45) STR-209%(T. Bang.), CCE Vs.
Mukesh Jain -2012 (28) STR-277 (Tri. Del.), Gujarat Guardian Ltd. vs.
CCE -2016 (46) STR-737 (Tri. Ahmd.), Murugappa Morgan Thermal
Ceramics Ltd. vs. CCE -2016 (45) STR-74 (Tri. Chenn.) and Trichem
Enterprises Pvt. Ltd. vs. CCE -2016 (46) STR-592 (Tri. Ahmd.);

e) service tax is applicable uniformly across Gujarat and Maharashtra and
the revenue thereof goes to same central government and under the
minor technical mistakes should not be a reason for imposing
penalties.

4, Personal hearing in both the cases was held on 19.11.2018 in which
Shri Nilesh V Suchak, authorised representative appeared before me and
reiterated the grounds of appeal. They submitted additional submissions. He
also submitted copy of case law of Shaman Marketing Research Associates
vs. CCE -2006 (3) STR-92 (Tri. Mum.) and their letter dtd. 01.10.2018 in
which they have requested to treat the payment made service tax returns
under Mumbai Service Tax Registration as that of Sanand Unit.

55 I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing.

6. I find that the issue to be decided in this appeal is whether service tax
has been correctly demanded and penalties imposed when the appellants did
not file required returns and did not pay service tax on the taxable service
for which they were registered. The appellant have contended that they had
paid the central exc;;e\@ﬂtyuqier the central excise registration number of
their Mumbai unlt/and/ha\,e\ een, regularly filing monthly returns.

%
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7 I find that the main issue to be decided here is whether the appellant
can pay duty from their Mumbai office whereas the manufacturing activities .
are being carried out from their Sanand Unit. It would be helpful to
understand the concept of registration and the importance of registration
number in central excise. Section 6 of the Central Excise Act, 1944 provides
for registration of certain person, among other things, who is engaged in the
production or manufacture or any process of production or manufacture of
any specified goods included in the First Schedule and the Second Schedule
to the Central Excise Tariff Act, 1985 (5 of 1986). Central Excise Rules, 2002
provide under Rule 4 that every person who produces or manufactures any
excisable goods, or who stores such goods in a warehouse, shall pay the
duty leviable on such goods in the manner provided in rule 8 or under any
other law. Rule 9 of the Central Excise Rules provide that every person, who
produces, manufactures, carries on trade, holds private store-room oOr
warehouse or otherwise uses excisable goods, shall get registered. CBEC's
Excise Manual of Supplementary Instructions that, in respect of provisions
for registration under Rule 9 of the Central Excise Rules, 2002, separate
registration is required in respect of separate premises, only except in cases
where two or more premises are actually part of the same factory (where
process are interlinked) but are segregated by a public road, canal, railway
line, etc. Notification No. 35/2001-Central Excise (N.T.) dtd. 26th June, 2001
as amended gives detailed procedure for registration under central excise
and as per that notification, if the person has more than one premises
requiring registration, separate registration certificate shall be obtained for
each of such premises. From the above detailed provisions of central excise
rules and Act and Notification, it is very clear that each premise has to have
separate registration except under one circumstance when the premise is
separated by public road, rail etc. So it cannot be legitimate that central
excise registration is for one unit and is used for different unit. I therefore
hold that the argument given by the appellant that they have paid central
excise duty by using central excise registration number of Mumbai unit is not

- acceptable and I therefore reject the same.

8. The appellant have contended that confirming demands of service tax -
of various amounts for various services is not proper as no value or rate of

tax or nature of service has been given in the show cause notice. I find that '
the details of the value of the concerned services and the service tax leviable
thereon have been detalled m the show cause notice and in the |mpugned-

order. Furthermore;‘gﬁ"is dqspu;e :s not related to the method of valuation of
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service liable to payment of central excise duty or service tax. Accordingly, I
reject this contention of the appellant.
9. Appellant’s contention that since duty with interest is paid before

issuance of notice there was no requirement to issue the notice as matter is

deemed to be concluded is not acceptable as it is applicable only where

there is no fraud, no suppression or no mis-statement of facts. It was only
during the course of audit proceedings that the entire event of non-payment

of tax had come to the knowledge of department. Had it not been the audit
scrutiny of the financial statements of the appellant, the payment of Service

tax would have gone unheeded. My view is supported by decision in the

case of Machino Montel (I) Ltd.-2006 (202) ELT 398 (P&H) wherein it was

stated that mere deposition of the duty demand before issuance of SCN
cannot give the benefit to the Assessee for non-imposition of penalty. Hence,
I agree with the findings of the adjudicating authority and uphold impugned
OI0.

10. As promised by the appellant at the time of personal hearing, the
appellant have submitted the copies of challans through which the service
tax had been claimed to have been paid in the name of Mumbai address and

I reproduce the same three challans herein below:
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I have perused the copies and since it is a matter of payment of service tax -

which can only be verified by the adjudicating authority, I find it appropriate

to remand the case to the adjudicating authority to ascertain the

genuineness of the challans submitted by the appellants and the payment

made by them and whether the payment made can be correlated with the

appellants against the liabilities of Sanand address and the same can be
adjusted. In view of the above findings, I find it appropriate and justified to
remand the issue to the adjudicating authority on the conditions specified

herein above. In case the payment of the service tax is proved beyond

doubt, the demand of service tax and the penalty under section 78 (1) of the

Act to the extent of confirmation of service tax amount shall stand set aside.
11. The appeals filed by the appellant stand disposed off in above terms.
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By R.P.A.D.
10,
M/s. MBM Precast India Pvt. Ltd.,
Survey No. 109/3/1,
B/H Pratham Hyundai Show Room,
Sanand-Viramgam Highway,

Sanand,
Ahmedabad

Copy to:
(1) - The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Ahmedabad (North),

(3) The Dy./Astt. Commissioner, CGST, Div.-I1II, Ahmedabad (North),
(4) .The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (North),

/&/Guard File,
(6) P.A.File.
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